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Office of the Chief Clerk (MC-105)
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Enclosed for filing is the Public Interest Counsel’s Response to Motion to Suspend and Revoke
Permit No. 04674 in the above-entitled matter. -
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Scott A. Humphregf, Attomey
Public- Interest Counsel

cc: Mailing List
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TCEQ DOCKET NO. 2006-0324-SLG

BEFORE THE

PETITION TO SUSPEND AND §

REVOKE PERMIT NO. 04674 TO § TEXAS COMMISSION
SYNAGRO OF TEXAS-CDR FILED § ON ENVIRONMENTAL
BY BARBARA HOFFMAN ET AL § QUALITY

OFFICE OF PUBLIC INTEREST COUNSEL’S RESPONSE TO MOTION TO SUSPEND
~ AND REVOKE PERMIT NO. 04674 TO SYNAGRO OF TEXAS-CDR

TO THE MEMBERS OF THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY :

The Office of Public Interest Co‘unscl‘ (OPIC) of the Texas Commission on
Environmental Quality (Commission or TCEQ) files tﬂe following response to the Motion to
Suspend and Revoke concerning the above-referenced matter.

L. BACKGROUND |

Barbara Hoffman, Alfred Hoffman, Belita Hoffman and Kenneth Witte (Movants) have
‘ ﬁlec} a petition with the TCEQ to suspend and revoke Permit No. 04674, which allows Synagro
of Texas-CDR (Synagro) té) land apply Class B sewagé sludge in Colorado County, Texas. The ,
~ Movants point out that Synagro submitted three similar applications to the TCEQ in August
2003, including the permit application that is the subject of this motion. All three applications
involve the same landowner, and two applications are located in Colorado County while the third
is located in Wharton County. Protestants in the Wharton County permit appiication requested
and were granted a contest.ed case hearing and are currently awaiting a Commission hearing fér a
final decision on the application. Synagro withdrew one of the Colorado Cdunty applications -
before an Administrative Lavx; Judge (ALJ ) with the State Office of Administrative Hearings
(SOAH) conducted a hearing on the merits.  The other Colorado County application settled

through the TCEQ mediation process. The cése was-dismissed from the SOAH docket and



remanded to the Executive Director (ED) of the TCEQ), who issued the final permit. The
Movants seek suspension and revocation of this permit.
” | ::11. DISCUSSION . :

Accordmg to the Movants the pr1mary problem common to all the permrt applioatrons o
concerns the agronomlc rates Wrth respect to Permlt No: 04764‘1’ the apphcatlon contams blank
lines in the agronomic rate calculation pages, indicating that Synagro did not subtract the amount ,
of plant available nitrogen in the soil from the amount of nitrogen recommended to achieve their
specrﬁc yield goal. Thrs results n an ei(cess of nltrogen whlch cannot be utllrzed by the crop If
the plant cannot use the mtro gen, it w1lle1ther run off theh s1te or 1each into vthe groundwater v
.causing contamination of the nearby Colorado River and the aquifer below the site from which. .
households draw thelr water. The Movants also ralse two other issues: ( 1) Synagro has not
subm1tted a Nutrlent Management Plan and (2) the yreld goals submrtted by Synagro are
unreahstic B o A

OPIC agrees in part w1th the Movants Speclﬁcally, 1f the ED concurs W1th the Movants -
and is aware that the agronormc rates endanger human health or safety or the env1ronment o ‘
such an extent that permit termlnatlon is necessary to prevent further harm then the peimrt |
should be suspended 30 Tex Admln Code (TAC) § 305 66(a)(5) Moreover OPIC agrees that
a heaung should be held to determme whether the permlt should be revoked 30 TAC § |
305 68(a) However it would be premature for OPIC or any other party to the heanng to assume :
that the permlt should be revoked -

The Movants refer to the Whar ton apphcatron Wthh was pr evrously consrdered by the H

Commrsswn In that case, after the ALJ 1ssued a Proposal for Decmon 1ecommend1ng the

! See SOAH Docket No, 582-05-5610; TCEQ Docket No. 2005-0180-SLG



permit be granted, Synagro informed the ALJ and the Commission that the agronomic rates in the
proposed permit were not accurately calculated. In that case, the Commission concluded it was
more appropriate to remand the case to SOAH to determine thé appropriate agronomic rate rather
than to deny the permit application altogether and make Synagro begin the process again.’

In this case, the permit has already been issued. The substantive issue regarding the
appropriate agronomié rate remains the same, but different procedures may apply. In addition to
granting the motion to suspend the existing permit, OPIC also recommends that the ED and the
Commission consider amending the permit for good cause pursuant to 30 TAC § 305.62(d)(2)
based on currently known defects in the existing permit. The revocation proceedings and
amehdment prqceedings should Be consolidated. Such consolidated proceedings would allow the
Commission fo consider all three issues raised by the movants: agronomic rates; the submission
of a Nutrient Management Plan; and a review of the yield goals. The Commission can then
determine whether the permit should be reinstated with amendments or revoked.

| II1. CONCLUSION

OPIC recommends the Commission suspend Synagro’s existing Permit No. 04674. In
addition, OPIC recommends the Commission and the Executive Director consider amending the
permit for good cause pursuant to 30 TAC § 305.62(d)(2). Finally, OPIC recommends the

revocation proceedings and amendment proceedings be consolidated.

% The evidentiary hearing on the agronomic rates for the Wharton County application will take place on
October 3-4, 2006 in the SOAH offices in Austin.



« -Respectfully submitted, . .. .. ., -

. oBlas J.Coy, Jre o e
Public Intel est Counsel

“Scotth Humphrey

- .. ‘Assistant Public Interest Counsfel J

State Bar No. 10273100

"2 (512).239.6363, PHONE . .. -

(512).239.6377 Fax

CERTIFICATE OF SERVICE .. . . .

.. Thereby certify that on this 12'th day of September, 2006, the original and.eleven copies .
of the Office of Public Interest Counsel Response to Motion to Suspend and Revoke was served
upon the Chief Clerk of the TCEQ and a true and correct copy on all persons listed on the ;. .
attached Mailing List via hand delivery, Intra-Agency Mail or by deposit in the U.S. Mail.

ScottA Humphrey \ O _



MAILING LIST .
SYNAGRO OF TEXAS-CDR, INC.
TCEQ DOCKET NO. 2005-0324-SLG

Rebecca L. Fink

Lloyd, Gosselink, Blevins, Rochelle &
Townsend, P.C.

816 Congress Avenue, Suite 1900
Austin, Texas 78701

- Tel: (512)322-5800

Fax: (512)472-0532

Barbara Hoffman

1051 Hoffman Road
Alleyton, Texas 78035
Tel: (979)234-5657
Fax: (979)234-7776

Belita & Alfred Hoffman
1001 Hoffman Lane
Alleyton, Texas 78935-2047

Kimon Lymberrry

Synagro of Texas-CDR, Inc.
4512 Brittmorre, Rd.
Houston, Texas 77041-8006
Tel: (832) 467-1212

Fax: (832) 467-0785

Susan Wilkerson

P.O. Box 143 '

Rock Island, Texas 77470
Tel: (979)234-5880

Fax: (979)234-7776 -

John Williams, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

L’Oreal W. Stepney

Texas Commission on Environmental Quality
Water Quality Division, MC 148

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512)239-4540

Fax: (512)239-4114

Jody Henneke, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

- Fax: (512) 239-4007

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.0O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax: (512) 239-4015

LaDonna Castafiuela \
Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

COURTESY COPY:

Eric Allmon

Lowerre & Frederick

44 East Avenue, Suite 100

}Austin, Texas 78701






